i8o  Chap. 6—third party dealings with goods
therein may protect their goods under certain circum-
stances from distress levied by the superior landlord in
respect of rent due to the superior landlord by his
immediate tenant (z).
A superior landlord shall (by section 9) (a) be deemed
to include a landlord in cases where goods seized are not
those of an undertenant or lodger, and the words tenant
and undertenant do not include a lodger.
Undertenants.—The undertenant entitled to the
protection of the Act is :—
" any undertenant liable to pay by equal instalments not
less often than every actual or customary quarter of a
year, a rent which would return in any whole year the full
annual value of the premises or of such part thereof as is
comprised in the tenancy (c)."
The Act does not apply to an undertenant where the
undertenancy has been created in breach of any covenant
of agreement in writing between the landlord and his
immediate tenant (d).
Lodgers.—The Act does not define the term " lodgers,"
save to enact that it is not included in the words tenant
and undertenant (e).
Whether or not a person is a lodger is a question of
fact (/), but the person in order to be a " lodger " must
habitually sleep on the premises (g). The onus of proof
lies on the person claiming to be a " lodger " (h).
(z) Law of Distress Amendment Act, 1908 ; Appendix E, post,
(a) Ibid.; 5 Halsbury's Statutes 163 ; post, p. 358.
 (c)	Ibid., s. 1 (a) ;   5 Halsbury's Statutes 160 ; post, p. 354.
 (d)	Ibid., s. 5 ;  5 Halsbury's Statutes 163 ; post, p. 357.
 (e)	Ibid., s. 9 ; post, p. 358.
(/) Ness v. Stephenson (1882), 9 Q.B.D. 245 ; 18 Digest 304, 413 ;
Morton v. Palmer (1881), 51 L.J. Q.B. 7 ; 18 Digest 305, 414.
(g) Heawood v. Bone (1884), 13 Q.B.D. 179 ; 18 Digest 305, 416.
And see Sensing v. Ramsav (1896), 62 J.P. 613 ; 18 Digest 305, 418 ;
Phillips v. Henson (1877J/3 C.P.D. 26; 18 Digest 305, 419.
(h) Morton v. Palmer, supra; Thwaites v. Wilding (1883), 12
Q.B.D. 4, C.A. ; 18 Digest 307, 428; Sensing v. Ramsav (1898),
14 T.L.R. 345 ; 30 Digest 517, 7719. All the cases referred to in
notes (w) and (x) were under the Lodgers' Goods Protection Act, 1871.

